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California Highway Patrol
Hazardous Material Section
ATTH: goutin8 and Prenofification Unit
P. O. Box 942898
Sacramento, CA 94298-0001

SUBJECT: INYO COUNTY’S COMMENTS ON THE _NOTIC~..~OF’ PROPOSED
REGULATORY. ACT_!ON: ..... .DESIGNATION OF . KOU_TES ....... FOP,. THE
.THROUGH TKANSPO_R_T.~_TION OF I.~IGHWA~ P-,OU_T~ CONTROLLED
QUAN.TITy SH[P.MENTS OF RADIOACTIVE .M...ATEKIALS (HMS.94-01

The lnyo County Planning Department has reviewed the referenced notice, as well as the
Proposed Text of the Regulation, the Initial Statement of" Reasons, and the Transportation
Routing Study intended to support this proposed regulatory action,

In general we have two principal concerns regarding the proposed designation of routes. First,
the use of’ categorical exemptions for this at:rich is, in our view, clearly incorrect, for three
reasons:

¯ The oategoriea! exemptions are not appropriate
¯ Route designation does involve potential environmental impacts
¯ The California Attorney General has concluded that an environmental assessment is

required

Secondly, the process used by the Cafif’ornia Highway Patrol to select aiternale preferred routes
does not comply with the federal guidelines. The federal guidelines clearly intend for states to
designated routes or segments of’ routes other than Interstate highway routes. The guidelines also
specifically require comparative analysis, it" Interstate highway segments are to be replaced with
alternate routes, wlfieh has not been done. In addition, requirements for consultation with local
jurisdictions and for informing the public have not been followed,

A detailed outline of these comments, documenting our rationale for thes© concerns, is attached
and incorporated by reference to these comments We recommend that the procedures as



outlined in the Califomi0..~E~yiron_rn~ntal OualiIy .Act and lhe federal Gu.!d~lines
Prefarred Hi_~hway Routes for .H!ghw_ay_Rout¢.. Controlled Q,antitv Shi.nmen_t~ nf R adioactiw
~ be followed in lhe designation of rout= for highway route conwolle, d quantities of’
radloaetlvo materials,

lftilere are any questions concerning thes~ comments, please contact Mr, B,rad Mettam at (619)
878-0380.

Sincerely,

Peter Chamb©rlin Eln~d Meltasn
Director or’Planning Yucca Mountain Project Coordinator



Outline of Inyo County Comments
to

The Department of California Highway Patrol Notice of Proposed Regulatory
Action

Designation, of RouteS_for the Through Transpo_rtation of Highway Rout_e_Controlled
Quantity Shipme.nt~ Of Radioactive Mater!sis (HMS-94- I }

!. Determination that tile proposed regulations meet the requirements for a
California Environmental Quality Act categorical exemption under Class
Section 15301 and Class 8, Section 15308 is inappropriate.

A. Categorical exemptions claimed are not appropriate for this action.

!. Class I (Section 15301) exemption applies to "the operation,
repair, maintenance, or minor alteration of existing public or private
structures, facilities, mechanical equipment, or topographical
features, involving negligible or no expansion of use beyond that
previously existing..."l. While it might be argued that the Interstate
system is an existing system, the designation of specific routes
expands the existing use by directing shipments to routes being
considered for designation. This action will concentrate shipments
onto the designate route while eliminating from consideration other,
perhaps, more appropriate routes. The designation process era
star�wide system goes well beyond the concept in this exemption to
be construed as "minor alteration" or "negligible" expansion oft he
existing use, There is no evidence that the existing Interstate
System within California is a "previously existing" transportation
system for nuclear waste shipments. Although the Interstate
Highway System is and was used to transport nuclear waste, the
current process under review is for the State of’Californla to
ofticially designate a route system. An ad hoc system of routing, as
currently exists, does not constitute an existing system within the
meaning Of Section 1:530 !,

2. Clas= 8 (Section 15308) exemption applies to the "actions taken by
regulatory agencies, as authorized by state or local ordinance, to
assure the maintenance, restoration, enhancement, or protection of
the environment where the regulator3, process involves procedures
for protection of the environment." The appellate court has
determined that a California public agoncy has abused its discretion
by designating or adopting projects .without undertaking adequate
environmental review.~ The court cited the "State CEQA
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Guidelines" which provid~ that "[a] categorical exemption shall not
be used for an activity where there is a reasonable possibility that
the activity will have a significant effect on the environment due to
unusual circumstances," There is no evidence presented by CHP
that the designation process will not result in unusual circumstances
(i.e, highway accidents involving the transportation of’radioactive
waste) as a result of the designation process.

B. The assertion by the California Highway Patrol that the proposed
regulations involve no expansion of the current preferred routing system
(and therefor no environmental impact) is inaccurate.

I. The California Highway Patrol has considered routes other than
Interstate highways, and has even specifically restricted the through
transportation of highway route controlled quantities on certain
State Routes~.

Routing decisions are subject to an annual review and reevaluation,
which may well lead to the designation of routes not currently
available for shipment~.

3, Earlier documents specifically included reference to State Route
127 and the likelihood that the required consultation with adjacent
states may lead to the selection of State Route 127 for highway
route controlled quantities of radioactive materials’ "If we were to
perform a complete hazard assessment using the DOT methodology
on US 95 from NTS south through l,as Vegas to 1-40 and
compared it to the Map 16 route [including SK 127 from 1-15 to
Nevada SR 373], it is likely that the Map 16 route would ultimately
prove to be the less hazardous,’’s

C. The question ofthe appropriate level of’environmental review under CEQA
for the route designation process has been established by the California
Attorney General. The Atlorney General states "...we conclude that the
Department [of the Highway Patrol] is required to prepare an
’environmental assessment’ under CEQA before adopting radioactive
material transportation routes pursuant ~o Vehicle Code section 33000.’’=
Environmental review guidance to the Clip is clearly provided in the
Attorney General’s opinion. The Attorney General’s direction is as
foilow=:

i, Prepare an Initial Study to determine ira Negative Declaration or
Environmental Impact Report is the necessary CEQA document,



2, Ira N¢i~.tive Declaration is used for this project, it must state why
there will be no significant impacts and therefore preclude the
preparation of an Environmental hnpact Report. The probabilitie.~
of transportation accidents involving hazardous radioactive
materials mutt be taken into account in determining whether a
Negative Declaration or Environmental Impact Report is to be
prepared for the project,

According to the Attorney General "It is clear that an accident with
regard to such transportation may cause ’potentially subatential,
adverse changes in physical conditions which exist within the area,"
A potentially sif~niflcant envir0nmental effect resulting from this
project requires the preparation of an Environmental Impact
Report.

II. The process used by the California Highway Patrol to select alternate
preferred routes dut:~ out comply with the federal guidelines~.

A. It is clear that the intent of the federal routing requirements, in making
provision for state desif~nated altcrnale routes, was to allow states to

dcsil;nated routes ~ an Interstate highway. "..,DOT is strongly
encouraging the States to ¢xa==~in= th~:h uwll hit~hwuy network and
designate ’preferred routes’ to supplement the Federally-prescribed
Interstate highway system, or provide suitable alternatives to portions of
the Interstate system.’’a. The =J.~e nf’the federal guideline| to select a
subset ofthe Interstate highway system does not fulfill ~hat intent,

B. The routing study performed by the California Highway Patrol has not
reduced the available Interstate highway routes, because it has not done the
required analysis of the Interstate highway segments p.rporte~ly eliminate, d
from use. "Interstate connecting the points being considered may be
includc, d in the analysis in cases where it is desired to remov~ tl~t: p~f~d
status from a se~nent of the Interstate system. Such a removal can ~nly
be do~¢ iJ the temporally� analy.vis shows thai lhere is an aller~aliv¢
rottl¢ thai resuh.~ in lower m,~,rail impacl.~’ from highway route cnntrolled
quantity ~hipment.¥ than the available Interstate route. " [Emphasis
addc, d]~.

C. I. The Federal Hazardous Materials Regulations (49 CFR Parts 17 I-
] 79) and the C, KlJdIlJJlle,t~r,.Selectin_a Preferred Highway.R__outes
t~or Highway Route Controlled_Oua0.tity.$hi_Dmonts of Radioactive
Matcrials both require consultation with local jurisdictions

¯ "Designation must have been preceded by substantive
consultation with affected local jurisdictions..."~°¯
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"In per~brming a routing analysis, States arc required to
solicil and consider input from other jurisdictions which are
hkely to be impacted by a routing dccision. This will
necessitate coordination with local ~ovcrnment authorities
alone the pros~tivc routes oftravel,,

¯ The methodology [il] shonld facilitate participation of the
public, other State agencies and Io.:al jurisdictions in the
route s¢lo~:tion ploc=s~ a.d du~umcmatiun ufth¢ decision-
making process," ~z

2. The California Highway Patro! not consulted with all affected local
jurisdictions, or ~lly informed the public.

Inyo County had requested the opportunity to participate in
the route selection process and to be advised of additional
California Highway Patrol activities~, This req.est was
acknowlrdged by the Cahfornia Highway Parrol on
February 25. 1993~4, lu~u Cuuuty wa~ n~t ~nf~rm~ ofth~
single consultative meeting held in August, 1993 by the
California Highway Patrol, although the California Highway
Patrol described the invited attendees as including "any
additional interested panics’’*~.

In order to make comprehensive comments to ~h¢ proposed
regulatory action, Inyo County requested a copy of the
Slate of Calitbrnia Radioactive Materials Transportation
~’~l.y.~. The Patrol declined to send a copy of the
Study, and in,toad advised the County that a copy was
available for viewing in the San Bemardino District Office
of the California i lighway Pal rol (approximately 210 miles
away), Fortunately. the County was able to receive a copy
from Clark County, Nevada in order to complete the review
of this propose.~l regulatory ac6on.

No public hearings on this proposed regulatory action have
been held, and nnne are scheduled~

| Stilt(= ell’California, California ~n~ironmcatal Ouality Act, as amcndcd Jatmar.~ 1. 1993, Scg.6on 15301
a Dmm-F.dwardr, Corporation v. Bay Area Air Quality Ma.agcmcnt Dirgri¢t (lst Dial, 1992) 9
Cal.,App.4th 644.
~ California Highway Patrol. Stale ol’.Califernia Radioactive Materials Transportation Rou~ing Study_,
3a,ma~y 1994, "Additional Rouliv~8 Cunsid©vations", p~g¢ 2-2: m~d Ampex D.
~ Ibid., "Through Ro~te Analysis Documentation", Scclioa 3, l "Summary"’, page 3, l,
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